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ORDER

l.The Complaina[nt is an allottee of an apartment in the
residential apartment project ‘Galaxy Oxton’ situated in Survey
| Not802 at Ernakulam Village, Kanayannur Taluk, Ernakulam
District of which the RespondentNo.’ 1 is the Promoter and the
Respondent No 2 is the ManagingDirector of the 1%* Respondent.
The above complaint No. 288/2020 was filed by the
Complainant seeking following reliefs:- (1) to direct the
Respondent topaycaninterest @15% on Rs.10,98,983/- which is
amounting to Rs.5,76,966/- for delaying the COnstructionperiod
of 42 months and also to entrustthe possession of the apartment
after its completion along with the legal and other expenses met
by the Complainant in this matter (2) to direct the Respondent to
pay Rs 2,00. OOO/- towards the mental agony suffered by the

Complamant due to the Vlolatlon of the terms of the construction

agreement (3) to direct the Respondent to pay the rental charges

paid by the Complainant from 05/06/2019 till date amounting to
Rs 2,25 000/- due to the delay 1n completmg the construction of
the resrdentlal ﬂat mentloned 1n the constructron agreement In
the said Complamt after hearmg both partles in detail and
examlnlng the documents produced the Auth01 1ty passed order |
dated 15 11 -2021, that “the Respondent/Promoter shall
complete the entrre Works of the pI‘OJ ect “Galaxy Oxton” Wlth all
the common amen1t1es and facrhtres as offered to the

Complamant n accordance vith' the agreement and hand over




possession of the apartment as per the terms of the agreement
| ex’ecuted'with the Complainant on or before 30/12/2021~with0ut
- fail.” The case then posted to 12-;01-2022 for hearing interest a
“claim. e |

2. When it came up for hearing on 12.01.2022 and subsequently
on 28.02.2022 and 17.03.2022 the Complainant and his counsel
raised allegations that the Respondent/Promoter has not yet
completed the works as per the direction of the Authority, vide |
; order dated 15-11-2021 but no execution: petition was filed by
the Complainant which was specifically pointed out by the
Authority to the Counsel appearing for the Complainant during
the hearing on 28.02.2022. It was also noticed that even though
the Respondents claimed during the aboVe hearing that all the
‘works have been completed, they had not submitted any
compliiance Report before th’ejAUthorjty. |

3 On 01. ()9 2022, the Authority received an affidavit dated

0404, 2022, sworn by the 2md Respondent in which it was stated |

’ that asperthe drrectron of the Authority, the works-of the project

were eompleted before 30.12.2021 and a meetmg of the allottees |
of the pI‘Q]CCt was convened on 21.12. 2021 for the formatron of
Assocratlon The owners 1nclud1ng the complainant had

| abstamed from attendrng the meetlng and hence the Association

| | could not be formed It was further stated 1n the afﬁdavrt that the

oceupancy certlﬁcate was obtalned on 31.12. 2019 and the

| apartment No H—7 of the Com 'lalnant was ready for handlng’ ,
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~over and the matter was intimated to theComplainan{. He was
directed to settle the final bill of Rs. 4,64,900/- and take
possession of the apartment. The sale deed in favour of the
Complainant was executed on 27.06.2015 itself in order to avail
bank loan by the Complainant. The door numbers were issued
by the Corporation and this was also intimated to the
Complainant vide e-mail dated 04.06.2020. Presently, 37
allottees are occupying the apartments in the project. The
i Complainant has not come to settle the final bill and take
possession till this date in spite of directions from the Authority
and there is no wilful omission on the part of the Respondent and
hence the penalty may not be ordered against him.
4. The Counsel for the Complainant argued that the actual
~ balance amount payab’lye' by the Complainant is only Rs
2,45,924/— and the additional' amount demanded by the
- Respondent /Promoter as additional GST and other capital
expenditure connected with KSEB deposit etc. is against clause
4 kof the agreement. As per clause 3 of the agreément, total
amount payablé-is inclusive of service tax is Rs.13,44,907/- The
counsel for the C;omplainant‘ repeatedly a;llegédi that the
amenities offered to the Coﬂiplainant are sﬁll not completed by
~ the Respiondent/l?rombter, - |

5. Thereafier, the Complainant filed T.A. No. 168/2022, stating
' that the calculation of mterest as per the ‘c'ompla‘iﬂfis having

some errors which is to be revised-and the present petition 1s to
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~ be considered as the claim for 1nterest for delay i in. completlon

and handmg over the apartment allotted to him. The revised

calculatlon statement submltted by the complamant is as

follows:-

Total amount pald for eonstructlon up to
131-12-2016 i

|Rs. 10 98,983.00

Interest @ 12.7 5%(BPLR) from
01-01-2017 to 31-12-2017

‘Rs14o 120.33

i Additional Interest @2% from 01-
101-2017 to 31-12-2017 |

o RS.21”,980

Interest @ 7. 75%(BPLR) from Ol-

101-2018 to 31-12-2018

Rs.1,40,120.33

Additional Interest @2% from 01-

01-2018 to 31-12-2018

Rs. 21,980

Interest @ 12.75%(BPLR) from

101-01-2019 to 31-12-2019

Rs.1,40,120.33

Additional Interest @2% from 01- |

01-2019 to 31-12-2019

Rs. 21 980

aInterest @ 12. 75%(BPLR) from
101-01-2020 to 31-12-2020

Rs14o 120.33 |

| Additional Interest @2% from 01-
01-2020 to 31-12-2020

Rs 21,980 |

Tnterest @ 12.75%(BPLR) from |

Rs.1,40,12033 |

0l 2()22 to 28 ;12—2022

~9101-01-2021 to 31-12-2021
| Additional Interest @2% from 01- | o b
10| 01-2021 to 31-12-2021 | Rs. 21,980 |
| Interest @ 12.75%(BPLR) from | |
11/01-01-2022t028-10-2022 |  1,15,551.29 |
| Additional Interest @2% from e :
_ 18,125.69

; Total

9.44,178.63




6. The Respondent/Promoter has not filed any Counter Afﬁdavit |
to the interlocutory application (IA.168/2022). During the
hearing, Tthe Counsel for the Respondent :kept on submitting that _k
the matter is ,almost settled. The Cornplainant and his Counsel
submitted that they are ready to take possession of the apartment.
But at the time of hearing on 12.10.2022, the Counsel for the
Respondent submitted that possession shall be handed over only
after settlement of all the claims of the complainant including
that for the interest for delay. During the final hearing on
09.11.2022 also, the coUnse‘l for the Respondent requested
further time for settling the rnf'citt'erbut the Authority has taken it
for orders, allowing time up to 25-11-2022, for reporting
soettlernent, if any. But the Complainant vide Communication
dated 26-11 2022 | reported that the ymatter:“is not settled and
requested to pass orders on I A 168/2022 |

7. As per Order of the Authorlty on 28 02 2()22 the Respondent

~ /Promoter was drrected to reglster the project, and the buﬂder

' apphed for regrstratlon on 27 06 2022 but the same is pending

for want of further documents from the srde of the Respondent

/Promoter

8. After hearing the counsels on e1ther srde and perusmg the =

o pleadrngs and doeuments submltted by both the partles w1th’

*respeet to the clalm of the Complalnant for 1nterest for delay,,

followrng pornts were ¢ me't \f 'r,eonsrderatlon




| 1) Whether the Respondent/Promoter failed to

' complete and hand over possessmn of the apartment to the
: Complarnant in accordance with :the terms kof the agreement for
sale or not? T : |

| | 2) Whether the Comp:lainantherein is entitled
to get i,ntereSt as proVid‘ed under the proviso to Section 18 (1) of

the Act 2016 or not?
3) What order as to costs?

1. Points No. 1&2: The relief sought in the LA,

168/2022 is for direction to pay interest for delay in completion
~and handrng over the apartment allotted to the Complamant
According to Section 18(1) of the Real Estate (Regulation &
Development) Act 2016 [hereinafter referred to as “the Act

2016”], “If the promoter fails to complete or is unable to give

possession of an apartment, plot or building, in accordance with

the terms of the agreement for sale or, as the case may be, duly

completed by the date fspﬁeC‘iﬁéd therein; he shall be liable on

dém'and' to the allottees, in case the allottee wishes Z‘owiz‘hdraw
from the pm]ect wzthout prejudice to any other remedy |
avazlable to return the amoum‘ recezved by hzm in respect of that

G apartment ploz‘ buzldmg, as the case may be, wzth interest at“

' ’k‘such rate as may be prescrzbed in thzs behalf zncludmg

er as provided under this Act-




Provided that where the allottee does not intend to withdraw

- from the project, he shall be paid by the promoter, interest for

every month of delay, till the handing over of the possession, at

such rate as m’ay be prescribed.” It is obvious that Section 18(1)

is applicable in cases where the promOter fails to complete or is
unable to give possession of an apartment, plot or building in
accordance with the terms of the agreement for sale duly
completed by the date specified therein. Moreover, Section 18
(1) of the Act clearly provides two options to the allottees viz.
(1) either to withdraw from the project and seek refund of the
amount paid with interest and compensation (2) or to continue
with the project and seek interest for delay till handing over of
possession. Here the Complainant has opted to continue with the
projeet and claimed interest for delay in handing over the
apartment to him.

9. The copy of Letter of allotment dated 07-05 2014 issued by |
the respondent in favour of the ;complamantlks marked as Exhibit
Al In the sa;id alletment letter the cost of apartment is shown as
Rs 12,45,930/- water ~and¢fei1‘eetrie,ity eonneetion, .deposit arid
service charges is Rs. 1,20,000/- totaling to Rs.13,65,930/- it is
further statedthat one time building pi?Operty'taxfory apartment
andservriice tax and any tax implemented~ by the G‘oVernment in
due course, contrlbutlon for W01kers Welfare Fund connected' |
kw1th the apartment shall be exeluswely met by the Complamant |

It is also stated in the all e

t letter that on 51gnmg the




agreements ‘by“bOth the parties the letter 'of allotment stands null
‘and void and thereafter the bookrng is governed by the clause
and condrtrons n the agreement for constructlon and agreement
for sale preva1llng at that point of time. Exhlblt A2, is the copy
~of Agreement for sale dated 20-08- 2014 entered into between |
h Ist Respondent represented by the 2nd Respondent and the
Complamant As per thls agreement the cost of und1V1ded share
of land i is shown as Rs.1,78 ,500/-and there is no d1spute with
regard to it. Exhlblt A3 is the copy of agreement for constructron
dated 20-08—20,14, entered in to between the l?l Respondent
| representedbye;the 2?“3 respondent, its M‘anagingDirector, and the
Complainant, for the construction of one bedroom Flat number
H-7 having a super built-up area of 357 5q.. ft on the 7&‘ F loor of
the resrdentlal apartment complex known as ‘Galaxy Oxton’
with car parklng and the right to use the common area and
common facrlrtres provrded in the said property referred to in

Schedule A As per this. agreement constructlon cost is shown as

| : Rs 13,44 907/—1nelud1ng servrce tax and VAT Relevant portlons

“ of Clause 3 and 4 of the agreement for constructlon entered into
| between the Respondent/ Promoter as First Part and the

Complalnant as Second Party is extraeted below i

“T he amounts shown in payment Schedule zs zncluszve of service

| ‘tax of RS 6] 599/— (Rupees Szxty one z‘housand f ive hundred and

o “ nmezj/ nzne only) at l‘he prevazlmg raz‘e of 4 944/ and VAT of
‘ rRs 37, 378/— (Ru" ]

W even z‘housand z‘hree hundred and
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f ~sevkentyeight-on’ly).at the prevailing rate of 3% and the second
- party "Shaljl:pay:ﬁthe instalment amounts at such higher rates if
and when the rate of service tax or VAT are increased by the
govérnm,ents at any point of time. |
4 All taxes Ginéludz’ng’t building tax, one time building tax,
properzy' tax for t‘he‘a'parktment and any taxes implémenz‘ed by the
Government in due course contribution Jor Workers® Welfare
Funds and all “expehs‘esinduding stamp duty, and regz’stmtion
fee and éxpens‘es for the pfépardtibh and registration of deeds
connected with thesazd apdrtmént and all Servicechar'gés shall
be exdusivezy:‘ met by the Sécond Parly without making the First

Party in any way krliyablke for the same. Stamp duty and penally if
| any with respect to this agreement shall be exclusivély born by

the Second Parly wzthout makmg the F irst Party in any way

}

liable for the Same

| 10 No Where in the agreement 1t is stated that the constructron
cost is 1nclus1ve of water and electrrclty connectlon deposn and
: servrce charges Hence 1t 1s to be presumed that the construction
cost of Rs 13 44 907/- as per the agreement and the Water and
electrrcrty connectron deposn and servrce charges of Rs.
1 20 OOO/— is to be pard over the total constructron cost of Rs
'13 44 907/- Thrs is remforced by the calculatron statement |
forwarded by the complamant by emall dated 8 7 2020 to the
respondent Wthh 1s marked as Exhlblt A5, In thrs calculatron

the complamant has 1efer1ed totheall wtment letter dated 07 05-
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= 2014 (ExhibitA»I),,thatrc'ost of construction is Rs 12,45,930/- and
1,20,000 is the .:ef‘lectri‘eity water and deposit fees.

U Exhimn A4S the copy of sale deed dated 27- 06-2015,

executed by the respondent in favour of the complarnant As per
~ the sale deed the total consrderatlon for the land is shown as Rs.
’ 1,78,500/- andthe value of bu'il‘ding asRs 3,57,000/-. As per
said sale deed, 357/5500 share in all that land havrng 13 Ares of
land in survey No| 802/3 in Kadavanthara desam in Elamkulam
Vrllage Kanayannur Taluk Ernakulam District, made up of 8.09
Ares more partrcularly descrrbed in sale deed No 3797/2014 and |

491 Ares more partrcularly descrrbed in sale deed No 3797/2014 .
both registered in SRO Ernakulam together with 6ne bed room

inconiplete apartmént? No H-7 having a super built area of 33.17
:Sq Meters on the. seventh floor of GALAXY OXTON and right

to use proportronate share in the common areas and common

| | fecilities and together wrth right of way over the said private

roads up to the public road for all kinds of traffic and for taking
allki’nds of 'con'nections "Were transferred to the complainant As
oper clause 5 of the Exhlblt A3 constructron agreement the

‘] constructron work had to be completed before 30- 06-2016 and

possessron had to be handed over wrthrn 180 days from the date

of paymg the entrre consrderatron 1nclud1ng statutory charges

. The Complalnant has pald an amount of Rs 1 78, 500/-—for the
: ‘undrvrded share of land purchased and Rs 10 98 983/- for

constructron cost The copy of occupancy certrﬁcate dated I
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12-2019 issued by ‘Kochi'Muni'cipal~~ C*;Or-:ptoration is produced by
the Respondent and marked as Exhibit B1. The respondent had
intimated the receipt of Exhibit B1 through e mail dated 4-6-
2020 which is marked as Exhibit B2. Exhibit B2 was the email
dated 04-06-2020 issued by the ‘respondent to the Complainant |
as per Wthh ‘the respondent had intimated the receipt of
occupancy certificate. Under seetlon 19 (10) of the Real Estate
(Regulation and Development) Act, 2016 every allottee shall
take physwal possessmn of the apartment, plot or building as the |
case may be wrthm a perrod of two months of the occupancy
certificate 1ssued for the said apartment plot or burldmg, as the
case may be. Since the allotee refused to take possessron even
 after the recelpt of occupancy certificate was 1nt1mated through
Exhibit B2 by paying the balance amount due the allottee
kcannot clarm delay 1nte1est by creatmg a dlspute on the balance |
payment due. The respondent had expressed his desire to hand
k over the apartment subject to settlement of the balance amount
of Rs. 4 64 900/— However V1de Exhlblt AS and ExhlbltA6 the
complarnant drsputed the total amount payable and arrtved at a
balance payment of only Rs 2 45 924/- Exhlblt AS is the copy
of emarl dated 08- 07 2020 issued by the complamant to the
respondent as per. Wthh the complamant admrtted that the total
‘~ amount payable is Rs 13 65 940/- agalnst Wthh Rs lO ,08,983/-
was pa1d to the respondent Exhlblt A6 was the copy of Lawyer

mplamant_ to the




13

~respondent In ExhibitA6 lawyer notlce it is stated that the date |

of completlon after cons1dermg the grace perrod of srx months

~was 3l 12- 2016 The Exhlblt A6 legal notice also refers to

Exhlblt A5 clalmrng compensatron due to the deﬁcrency of
service. On gorng through Exhlblt AS and Exhlblt A6 it is clear
that the apartment was completed and ready for handmg over
after the receipt of the occupancy certrﬁcate and the complalnant
was wrllrng to take over the possessron provrded the

compensatron as clalmed was paid by the respondent after

| adjustrng the balance payment due from the eomplarnant The

date of completron as per Sectlon 18 of the Actis therefore to be

consrdered as 8-7-2020 and the promrsed date of handmg over

- was 31 12 2016. Therefore delay interest as per Sectron 18 of
the Real Estate (Regulatron and Development) Act, 2016 due to

the complamant is from 01- Ol 2017 to 08-07- 2020

12, The only dispute remaiin:ing is what is the actual,;payment

to be made by the complainant to the Respondent/ PromOter On
gomg through the agr eements and other exh1b1ts produced by the
complarnant and the Respondent/ Promoter the Authorrty has

come to the conclusron that Rs l3 44 907/— 18 the constructron

| cost 1nclud1ng serv10e tax and VAT The electr1crty Water and
deposrt fees is Rs 1,20, OOO/— as admrtted by the cornplalnant in

n’_Exhlbl A5 Total amount payable by the complamant is Rs

, 14 64 907/— amount pard by the complarnant is Rs lO 98, 983/—
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and therefore a balance payment due from the complaint to
res’pondentis Rs. 3,66,014

13 As per Sectlon 18(1) of the Real Estate (Regulatron and
Development) Act, 2016 the complamant is ehglble to claim
from the promoter mterest for every month of delay, till the
handing overofthe possession; at such rate as may be presycribed. |
The allottee ought to have paid Rs. 2,45,924/-plus Rs.1,20,000/-
as admitted and ensured that'he had completed his obligation.
Since the balance amount has not been paid, the claim is
restricted to a period up to 08-07-2020. 'H'enoe‘ the delay interest
is calculated from 01-07-2017 to 08-07-2020. No where in the
pleading or in“the legal notice, the details of balance work to be
. completed wrth respect to the apartment or the common
amenrtles Were mentloned Possessron of the apartment is not yet
handed over even after the drrectron of the authorlty vide order
dated 1‘5-11—2021. The diSpute is only regarding the balance
‘payment due. ' e
14 In resp,eot of the dlspute raised ‘byhth’e" 'Complainan’t with
respect to the demandof the kRespondent/promOter' for an
addit‘ionalamount ‘towards GST and other charges Clause 3 of
| | ‘Exhlblt A3 Constructlon agreement dated 20 08 2014 is seen
' states that “the amounts shown in the payment sehedule is
| mclusrve of servree tax of Rs 61 ,599/- at the prevarhng rate of |
4. 944% and VAT of Rs 37 378/- at the ore :‘Jllmg rate of Rs 3%
'and the Second Party shall pav the ing |

ne ,%;«;‘{mounts at such
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higher rates if and When”the rate of serVice tax or VAT are

,1ncreased by the Government at any point of trme The

| - agreement has conﬁrmed that the rates are mclusrve of service
 tax and VAT and no further claim can be made by the respondent
) unless and until therep is any change in the rates kbefore the

promised date of completion by the respondent. Points No. 1 &2 |

| are answered accordingly in favour of the Complainant.

15. The Rule 18 (1) of the Kerala Real Estate (Regulation and
Development) Rules, 2018 prescribes the annual rate of interest
payable by the promoter to the allottee as SBI PLR ptlus 2%, t0
be computed as simple interest. The present SBIPLR rate is
14.15%. The complamant has limited olarm to 12.75% plus 2%.

_As per the claim petltron the Complarnant seeks monthly
;mterest on the amount of Rs 10 98,983/- pald by him as on
- 31.12.2016, at the rate of 12. 75% + 2% It is to be noted that the
payment due to the complamant is more than the payment to be
made by the Complamant and as such the possessmn of the
apartment shall be handed over forthwith to the Complamant
without any further payment by the Complamant

'16 The authorrty after going through the facts and crrcumstances |

of the case and the documents produced by the Complamant and

the Respondent/ Promoter by mvokmg Section 37 of the Real
| Estate (Regulatron & Devel‘opment) Act 2016 hereby drrects as

follows
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1) The Respondent shall hand over possession and the
Complainant shall take over possession of the .apartment'
transferred vide sale deed (Exhibit A4) within 15 days on receipt
of this Order and the Respondent shall arrange to obtain
ownerShlip certificate of the apartment transferred in to the name

- of the Complainant.

2) The Respondents shall pay to the complainant interest
@14.75% simple interest for every month of delay on Rs.
10,98,983/- paid by the Complainant to the Respondent from,
01/01/2017 to 08-07-2020, after deducting the amount due from
the complainant of Rs 3,66,014/-

3) If the Respondent fails to pay the aforesaid sumas
dn ected above within a per1od of 60 days from the date of receipt
of thls orde1 the Complamant is at liberty to recover the
aforesald sum from the Respondents No. 1&2 and thelr assets
by eXeCUt'ihg this decree in accordance Wi‘th,‘the Real Estate

| (Regulation & Development) Act and Rules. | k

Sr1 M.P. Mathews | = | Sri.yr P H Kurian
| Member L Chairman

e TlueCopy/F orwarded By/Order/
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APPENDIX
Exhibits submitted“bv th‘e Complainant

Exhibit A1- Copy of Letter of allotment dated 07-05 2014 issued
by the respondent in favour of the complalnant

Exhibit A2- Copy of Agreements for sale dated 20- 08-2014,
entered into between the Respondent and the Complainant.

Exhibit A3- Copy of agreement for construction dated 20-08-
2014, entered in to between the Respondent and the
Complamant | |

Exhibit A4 Copy of sale deed dated 27- 06-2015, executed by
the respondent in favour of the complalnant ,

| Exhlbrt AS5- Copy of email dated 08-07- 2020 1ssued by the
complamant to the respondent ‘

Exhlblt A6 Copy of Lawyer notice issued on 08 ()7 2020 by the
complamant to the respondent.

Exhibits su’bmiitgted,, by ythe‘ Re'spo'nfdnant |

Exhlblt B1- Copy of oocupancy eertlﬁcate dated 31 12 2019
| 1ssued by Koch1 Munlolpal Corporatlon |

EXhlblt B2- Copy of emaﬂ dated 04 06 202() 1ssued by the -
respondent to the complalnant - e







